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Austin, Texas Re: May the Central Educa~

tion Agency approve a
Program for non-English
speaking children pur-
suant to House Blll 51,
56th Leglslature, Regular
Session, which shall cover
a period of less than

Dear Dr. Edgar: three (3) months?

Your request for an opinlon recites that House Bill
51, Acts S6th Legislature, Regular Session, 1959, page 1052
(Article 2654-1b, Vernon's Civil Statutes) authorizes the
Central Educatlion Agency to develop a pre-scheool instructional
program for non-English speaking children.

Section 2 of House Bill S1 provides:

"The program for non-English speaking
children shall cover a period of three (3)
months., . . ."

Your request polnts out the problem that has arisen
in connection with the effectuation of the program as follows:

"In consultations with persons experienced
in teaching non-English speaking children, it
was determined that this program would be most
beneficial for eligible children 1f operated
and administered in the summer months lmmedl-
ately prior to September when they would be
entering thelr firet grade. Conferences further
developed that in some districts a program for
a full sixty-day period was not essential; that
the regulation should provide for a 40 to 60-day
period at the electlon of the participating dis-
trict. Further it was polnted out that a teacher
supply for the program on a 60-day, three-month
basis covering June, July and August, would be
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gseriously hempered. Most teachers- eligible for
such a program already teach on a regular nine-
month basis and simply would ndt sign up for
another three-months summer term."

The Legislature has unquestioned authority to provide
for a mandatory perlod of instruction. Whether the Legislature
has provided for a mandatory period or whether Section 2 is
merely directory cannot be determined solely from the use of the
word "shall,"

It was contended in Smith v. Morton Independen
District, 85 S.W.2d 853 (Tex.CIV.ApD B

a contract was illegal and unenforceable which did not com-
Ply with the provisions of Article 2781 which provided that "all
12 month contracts ... with employees herein mentioned shall be-
gin on July lst and end on June 30th,...". The Court held: "The
statute does not affirmatively declare that a contract covering
definite months of the school year would be void, nor is there
any penalty attached to the Act of the parties in contracting
othemiise than epecified in the statute, We think the statute
in the particular discuseion is merely directory.”

The Supreme Court, in Chisolm v. Bewley Mills, 287
8.W.24 943, held that the thirty~day riling reqﬁiremenf in
Art. 3523, Texas Revised Civil Statutes, 1925, was not manda-
tory, stating the applicable rule of construction as follows:

<

"There 1s no absolute test by which it
may be determlned whether a statutory pro-
vislon is mendatory or directory. The funda-
mental rule 1s to ascertain and give ef'fect
to the leglislative intent. Although the word
tghall! 18 generally construed to be mandatory,
1t may be and frequently 1s held to be merely
directory. In determining whether the Legls-
leture intended the particular provision to be
mandatory or merely direotory, conslderation
should be glven to the entire aoct, lts nature
and object, and the consequences that would
follow from each construction. Provisions
which are not of the essence of the thing ¢o
be done, but whioch are insluded for the purpose
of promoting the proper, orderly and prompt
conduot of bhusineds, are not generally regarded
as mandatory," '
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It is obvious from a reading of its provisions, es-
pecially Section 1, that the purpose of the statute is to pro-
vide for a program of instruction in basic English words for
non-English speaking chlilédren to better enable them to complete
successfully thelr first year of work in the public schools,

The teachling of these baslc English words, and not
merely the conducting of a 3-month period of instruction, 1is
the essence of the thing to be done.

"An interpretation of Sectlion 2 which required that
every program set up pursuant to the statute cover a 3-month
period would defeat the purpose of the statute when 1t is possi-
ble to accomplish the purpose in a lesser period of time and
when it is not practical to set up the program on a 3-month
basls, since this might keep some eligible school districts
from participating. It should be assumed, of course, that it
was lntended that a program could be approved under which the
purpose of the statute could be accomplished.

The Central Education Agency is given the responsibil-
ity of developing the program. It is presumed that the Legis-
lature intended to confer such incldental powers as are necessar

to render effective the power granted. Falkner v, Memorial
" Gardens Association, 298 S.W.24 934 (Tex.CGiv.App.). WThneréfore,
the agency has the power to determine whether a program covering
a lesser period than 3 wmonths can substantlally accomplish the
statutory purpose,

It 1is therefore our opinion that Section 2 of H.,B. 5l
is directory. If, in the opinlon of the Central Education
Agency, it 1is possidble to accomplish the purpose of the statute
in less than 3 months and 1t 1s not practical to conduct a 3-
month program, then a program of less than 3 months may be ap-
proved.

SUMMARY

The Central Education Agency may approve
a program for non-English speaking children
pursuant to House Bi1ll 51, Acts 56th Legis-
lature, Regular Session, 1959, page 1052
(Article 2654-1b,Vernon's Civil Statutes),
which covers a period of less than three (3)
months provided the agency finds that the
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purpose of the program, as expressed in
Section 1 of the Act, can be accomplished
by a shorter period of instruction.

Yours very truly,

WILL WILSON
Attorney General of Texas
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Joe A, Osbomn
Assistant
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